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I. IDENTITY OF PETITIONER 

Daniel West requests that this court accept review of the decision 

designated in Part II of this petition. 

II. DECISION OF THE COURT OF APPEALS 

Petitioner seeks review of the decision of the Court of Appeals 

filed on October 17, 2019, declining to review West's challenge to the 

failure to give a unanimity instruction under the invited error doctrine. A 

copy of the Court of Appeals' unpublished opinion is attached hereto. 

III. ISSUES PRESENTED FOR REVIEW 

On the second day of a six day jury trial, defense counsel 

submitted a set of proposed jury instructions. The set did not include a 

proposed unanimity instruction. Subsequently, on appeal, West argued 

that a unanimity instruction was required because the State's evidence 

established multiple acts that could have constituted the crimes charged. 

The Court of Appeals declined to consider the error, holding that West 

invited it when he proposed defense instructions that did not include a 

unanimity instruction. Does the Court of Appeals' opinion conflict with 

prior published authority holding that application of the doctrine of invited 
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error requires knowing affirmative action by the defendant to set up the 

error? 

IV. STATEMENT OF THE CASE 

Daniel West's teenage daughter, R.W., began accusing West of 

sexual abuse after he caught her in bed partially unclothed with her 

boyfriend, who snuck in through a window. IV RP 760-61, 774, VIII RP 

1425-26, 1429, 1437, 1440-41, 1450, 1554. Both R.W. and her boyfriend, 

A.N ., contacted authorities to report that West was sexually abusing K.M., 

his step-daughter. Id.; VII RP 1220, 1234. Police interviewed K.M., who 

laughed when she heard the allegations, explained that A.N. had been 

caught in bed with R.W., and repeatedly denied any abuse by West. VII 

RP 1221-22, 1238, 1240, 1242, 1256. 

R.W. continued to tell police that West had raped K.M., but when 

she was told that K.M. denied the allegations, she then said West had 

raped her when she was nine years old. VII RP 1223-24, 1227, 1243-45. 

She became upset when she learned that police did not intend to remove 

her from the house, saying that a friend had gone through the same thing 

and was taken out of the home. VII RP 1227-28, 1246. 

After a couple of weeks when no further action was taken, R. W. 

told police that West had assaulted K.M. the night before. VII RP 1259-
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62, 1266. This time, police took R.W. and A.N. to the station to speak 

with a detective. VII RP 1262. During this interview, R.W. told the 

detective West raped her at least 15 times a year between the ages of seven 

and nine years old. VII RP 1284-85, 1287. She also claimed to see West 

abusing K.M. in open areas of the home. VII RP 1288-89. Several days 

later, after telling police "I get told stuff about us being abused and stuff 

like that," K.M. reported to police that West raped her as many as five 

times a day beginning when she was 12. VI RP 1150, 1163-64, VII RP 

1313-15. 

The State charged West with two counts of first degree rape of a 

child and two counts of second degree rape of a child. CP 128-29. The 

information alleged two counts of rape against R. W. between May 11, 

2006 and May 10, 2009. The other two counts alleged that he raped K.M. 

between October 18, 2011 and October 17, 2012 as to one count, and 

between October 18, 2012 and October 17, 2013 as to the other. Id. At 

trial, R.W. gave a differing account of the alleged abuse, testifying that it 

occurred around 10 times and in a different residence than she had 

previously identified to police. IV RP 64 7, 698, 712, 718, VII RP 1287. 

On the second day of the evidentiary portion of trial, West's 

attorney filed a proposed set of jury instructions and verdict forms. CP 

3 



66-90. The instructions did not include a unanimity instruction pursuant 

to State v. Petrich, 101 Wn.2d 566,683 P.2d 173 (1984). Id Two days 

later, the State rested its case in chief. VIII RP 1414, 1514. Throughout 

the trial, both R. W. and K.M. testified to multiple acts by the defendant 

that could constitute the crime charged. III RP 494-98 (R. W. testifying to 

6 or 7 instances of abuse before she and West moved in with her 

stepmother and stepsister, and another 3 or 4 instances after they all lived 

together); III RP 506-08, 510 (K. W. testifying that abuse started when she 

was 12 and occurred up to five times a day, continuing until they moved 

out after the police became involved). 

In its closing argument, the State informed the jury: 

The evidence that you would have to find to convict the 
defendant on Count I and II is essentially from the same 
period of time and the same allegations. Sometime 
between May 11, 2006, and May 10, 2009, Daniel West 
engaged in sexual intercourse with [R.W.]. And we'll talk 
about what sexual intercourse mean under these 
instructions. And that's Count I and IL 

So what you would have to find in order for -- in order to 
find the defendant guilty of this crime is you would have to 
find on at least two occasions that are charged, two separate 
occasions, not the same day, on two separate occasions in 
that charging period, the defendant raped his daughter. 

. . . I will suggest the way to analyze this for you folks is to 
consider was [R.W.] raped at least one time in the 
apartment and was she raped at least one time in the house, 
and those are the two counts. 
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Rape of a child in the second degree ... 

So in this case, it would have to be for Count III only 
during [K.M.]'s 12th year, that she was raped anally by the 
defendant on one occasion. So it doesn't matter if you 
believe that she was raped five times, ten times, a hundred 
times. As long as you believe beyond a reasonable doubt 
that she was raped once during the period of time that she 
was 12 years old, you can answer guilty on this charge. 

As for the final count, Count IV, the only difference 
between that and Count III is that now [K.M.]'s 13 years 
old. All the other elements are the same. 

IX RP 1707-09 (emphasis added). No objection was lodged to this 

argument. 

The jury convicted West on counts I, III, and IV, and acquitted him 

on count II. IX RP 1779-80, CP 118-21. The sentencing court imposed a 

mid-range sentence of 189 months to life. X RP 1844-45, CP 208. West 

appealed and argued that the absence of a Petrich instruction deprived him 

of a unanimous jury verdict. Appellant's Brief, at 12-15. The Court of 

Appeals declined to consider the argument, holding that "West invited the 

error by proposing a set of jury instructions that did not include a 

unanimity instruction." Opinion, at 6. In reaching the conclusion, the 

Court of Appeals asserted, without legal support, that the invited error 

doctrine applies "when the challenged error is the failure to give an 

instruction and the defendant submits a complete set of proposed jury 
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instructions that do not include that instruction." Opinion, at 7. It 

continued, "In this situation, the defendant has 'materially contributed' to 

the error by not including the instruction in his or her proposed 

instructions and not objecting to the absence of a unanimity instruction." 

Id. 

The Court of Appeals denied West's motion for reconsideration by 

order dated November 7, 2019. West now requests that this Court accept 

review of the Court of Appeals' determination that West invited error by 

failing to propose a unanimity instruction. 

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

Under RAP 13.4(b)(l), (2) and (4), review will be accepted if the 

decision conflicts with published opinions of the Supreme Court or the 

Court of Appeals, or if the petition involves an issue of substantial public 

interest that should be determined by the Supreme Court. Here, the 

decision conflicts with In re Thompson, 141 Wn.2d 712, 724, 10 P.3d 380 

(2000) and State v. Hood, 196 Wn. App. 127,135,382 P.3d 710 (2016), 

review denied, 187 Wn.2d 1023 (2017), which establish that the invited 

error doctrine only applies when the defendant takes knowing and 

voluntary actions to set up the error. Moreover, clarification of whether 

and how the invited error doctrine applies to errors of omission will be 
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helpful in future cases and is therefore a matter of substantial public 

interest. 

In In re Thompson, the petitioner reached a plea agreement with 

the State and pied guilty to a crime that did not yet exist at the time of the 

offense. 141 Wn.2d at 715. He subsequently collaterally attacked his 

conviction and the State argued that he invited the error. Id at 723-24. 

The Thompson Court rejected the argument, concluding that it requires 

affirmative actions by the defendant and noting that it was applied in 

circumstances where "the defendant took knowing and voluntary actions 

to set up the error." Id at 724. In Thompson, the Court concluded that the 

State failed to prove Thompson knowingly pied guilty to an invalid 

charge, acknowledging that it appears neither of the parties nor the trial 

court was aware of the error. Id at 724-25. 

Recently, in State v. Hood, the Court of Appeals reaffirmed the 

requirement that the defendant affirmatively set up the error complained of 

on appeal to apply the invited error doctrine. 196 Wn. App. at 135. 

There, the defendant did not propose any jury instructions and both parties 

raised issues concerning the instructions, which the court modified. Id at 

133. Subsequently, the trial court characterized the defendant as joining in 

the proposed instructions submitted by the State. Id. at 134. Rejecting 
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both the characterization and the application of the invited error doctrine, 

the Court of Appeals recognized that discussions about jury instructions 

are fluid and often evolve over the course of a trial, with drafts frequently 

prepared to minimize areas of disagreement. Id at 134. 

In the present case, the Court of Appeals significantly expanded 

the invited error doctrine by applying it to the omission of a jury 

instruction from a proposed set. It rationalized this interpretation by 

concluding that "West essentially represented to the trial court that the set 

of instructions he proposed was a proper statement of the law." Slip op. at 

7. But this reasoning is inconsistent with both Thompson and Hood 

Because Thompson requires some evidence that the defendant 

knowingly set up the error, the Court of Appeals' conclusion here that 

neglecting to include a necessary instruction permits the invited error 

doctrine to apply is irreconcilable. As the Hood court recognized, which 

jury instructions are appropriate or required can change significantly 

throughout the course of the trial. There is no basis for the Court of 

Appeals' conclusion that West's preliminary submission of draft jury 

instructions at an early stage of the trial constituted a representation to the 

court of the ongoing completeness and correctness of the proposed 

instructions. Indeed, throughout the course of the trial, West continued to 
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propose additional instructions and objected to the instructions ultimately 

given to the jury. III RP 578,600, V RP 888-90, VII RP 1213, 1299, VIII 

RP 1598, IX RP 1663-64, 1670-77. 

Notably, the Thompson Court distinguished a situation in which an 

error is knowingly invited from a situation where all parties simply 

overlooked the error. 141 Wn.2d at 725. Nothing in this case supports a 

conclusion that West deliberately chose not to propose a unanimity 

instruction in order to set up an error, when equal responsibility for the 

absence of the instruction rests with the State, who bears the burden of 

proof and therefore ordinarily assumes the burden of proposing adequate 

and comprehensive jury instructions. See Hood, 196 Wn. App. at 134 

(noting that a defendant has no duty to propose the instructions that will 

enable conviction). Instead, as in Thompson, all parties contributed to the 

error. Consequently, it is inappropriate to deny the defendant review of 

the error by blaming only him for its commission, in the absence of 

evidence that he even knew about it. 

Because the Court of Appeals' application of the invited error 

doctrine to prevent review of the case conflicts with published authorities 

from the Supreme Court and the Court of Appeals, review should be 

granted under RAP 13.4(b)(l) and (2). Furthermore, because the holding 
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here substantially expands the invited error doctrine and applies it for the 

first time to an omission rather than a knowing and voluntary act, the 

viability of the Court of Appeals' reasoning presents a matter of 

substantial public interest for future cases. Accordingly, review is also 

appropriate under RAP 13 .4(b )( 4 ). 

VI. CONCLUSION 

For the foregoing reasons, the petition for review should be 

granted under RAP 13.4(b)(l), (2), and (4) and this Court should enter a 

ruling that West did not invite error when the State failed to elect which 

act constituted the charged crime or instruct the jury that it had to 

unanimously agree upon the acts supporting the convictions, that West 

was deprived of a unanimous jury verdict, that the error was not harmless, 

and remanding West's case for a new trial. 

RESPECTFULLY SUBMITTED this _g__ day of December, 

2019. 

TWO ARROWS, PLLC 

Gu~± 
ANDREA BURKHART, WSBA #38519 
Attorney for Petitioner 
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CERTIFICATE OF SERVICE 

I, the Undersigned, hereby declare that on this date, I caused to be 

served a true and correct copy of the foregoing Petition for Review upon the 

following parties in interest by depositing them in the U.S. Mail, first-class, 

postage pre-paid, addressed as follows: 

Daniel J. West, DOC #406586 
Coyote Ridge Correctional Center 
PO Box 769 
Connell, WA 99326 

And, pursuant to prior agreement of the parties, by e-mail through the Court 

of Appeals' electronic filing portal to the following: 

Gretchen E. Verhoef 
Deputy Prosecuting Attorney 
Spokane County Prosecuting Attorney 
SCP AAppeals@spokanecounty.org 

I declare under penalty of perjury under the laws of the State of 

Washington that the foregoing is true and correct. 

Signed this _!1_ day of December, 2019 in Kennewick, Washington. 

Andrea Burkhart 
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:FILED 
OCTOBER 17,201.9 

In the Office of the Clerk of Court 
WA State Court of Appeals, Division 111 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION III 

ST ATE OF WASHINGTON, No. 36008-3-111 

Respondent, 
UNPUBLISHED OPINION 

v. 

DANIEL JOSEPH WEST, 

Appellant. 

MAXA, C.J. - Daniel West appeals his convictions of first degree child rape of his 

daughter and two counts of second degree child rape of his girlfriend's daughter, as well as 

certain provisions regarding legal financial obligations (LFOs). 

We hold that (I) the invited error doctrine precludes West's challenge to the trial court's 

failure to give a unanimity instruction because West's proposed set of jury instructions did not 

include a unanimity instruction; (2) as the State concedes, the word "romantic" should be 

removed from the community custody condition requiring prior approval of West's 

"romantic/sexual" relationships because that term is unconstitutionally vague; (3) as the State 

concedes, the criminal filing fee imposed as an LFO must be stricken from the judgment and 

sentence; (4) the provision imposing interest on nonrestitution LFOs must be stricken from the 

judgment and sentence; and (5) West's claims in a statement of additional grounds (SAG) that 

comments by jurors in the jury assembly room should have resulted in a mistrial and that there 
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was an appearance of fairness violation when the trial court chastised defense counsel for the 

nature of his voir dire questions have no merit. 

Accordingly, we affirm West's convictions, but we remand for the trial court to strike the 

word "romantic" from the challenged community custody condition and to strike the criminal 

filing fee and the provision imposing interest on nonrestitution LFOs from the judgment and 

sentence. 

FACTS 

Background 

West and Rachel Smith were in a romantic relationship. Both had children from prior 

relationships. West's daughter RW and Smith's daughter KM were five months apart in age and 

developed a close, sisterly relationship. 

West and Smith moved with their children into an apartment in the Spokane Valley when 

R W and KM were around eight or nine years old. In 2008, the couple and their children moved 

again to a house in Spokane. West often watched the children because Smith was frequently 

away during the evenings, attending school and work. 

In February 2014, RW reported to law enforcement that West was sexually abusing her. 

KM also eventually disclosed that West had been abusing her. 

The State charged West with two counts of first degree child rape regarding R W and two 

counts of second degree child rape regarding KM. The State alleged in the first degree rape 

counts that West had raped RW between May 2006 and May 2009, when she was less than 12 

years old. The State alleged in the second degree rape counts that West had raped KM between 

October 2011 and October 2012 when she was 12 years old and again between October 2012 and 

October 2013 when she was 13 years old. 
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Jury Selection 

During voir dire, juror 9 reported to the trial court that in the jury assembly room juror 58 

said, "I'm a corrections officer. I can see these guys a mile away. I babysit these guys and I can 

tell you, I will be babysitting this guy." 2 Report of Proceedings (RP) at 354. The trial court 

questioned juror 58, who recalled making a statement to juror 9 that because of his work in 

corrections he was able to identify sex offenders and likely would end up supervising the 

defendant. 

Juror 58 also stated that during a recess he overheard a female juror say that "she would 

have a hard time because she's a mother of children." 2 RP at 372. He could not identify which 

juror had said this. 

The trial court then questioned juror 9, and he repeated what juror 58 had told him. Juror 

9 stated that other jurors could have overheard their conversation; specifically, a woman reading 

a book nearby. Juror 9 did not know if the woman had overheard them, as she did not react to 

their words or join their conversation. He stated that no one else in the room joined in their 

conversation or had any visible reaction to juror 58's comments. 

The court later questioned the entire panel, asking them to raise their hand if they could 

answer yes to any of the following questions: ( 1) "Has anyone expressed an opinion about this 

case to any of you?" (2) "Has anyone received any information about this case other than what 

you've heard here in this courtroom?" (3) "[D]oes anyone feel that they cannot be fair and 

impartial should you be chosen to sit on this jury?" and (4) "[D]oes anyone feel they cannot 

follow my instructions throughout this trial?" 3 RP at 423. No jurors raised their hands. 
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Finally, the trial court asked, "Has anyone, has any fellow juror, in other words, 

somebody else that's in the jury pool, expressed an opinion to any of you about this case?" 3 RP 

at 426. Only juror 9 raised his hand. 

The trial court dismissed juror 58 from the jury panel for cause. The State later used a 

preemptory challenge to remove juror 9 from the panel. 

West moved for a mistrial based on the comments made by juror 58 and the unidentified 

juror who stated that she would have a hard time because she was a mother of children. West 

argued that the entire jury panel should be stricken and the trial started over. The trial court 

denied the motion. 

Also during jury selection, the trial court during a sidebar conference chastised defense 

counsel for the nature of his voir dire questions. According to defense counsel, 

About halfway through the voir dire for the defense, the court called the parties to 
the bench. The court seemed irritated and admonished counsel that counsel was 
getting dangerously close to violating the court's early warning concerning voir 
dire. The court accused defense counsel of usurping the court's rule and 
instructing the jury on the law and accused defense counsel of giving the jurors a 
civic [sic] lesson. 

5 RP at 846. Based on these comments, West moved for a mistrial under the appearance of 

fairness doctrine. The trial court denied the motion. 

Trial 

RW testified that West first raped her when she was about 7 years old. She described in 

detail the first time she was raped. R W estimated that West anally raped her at least IO times 

over a long period of time. She stated that West eventually stopped raping her after the family 

moved into the house in Spokane. 
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KM testified West began sexually abusing her when she was 12 years old. She stated 

that West anally raped her for a period of two years. KM estimated that during this period the 

rapes occurred about three times per week and up to five separate times per day. 

Following the presentation of evidence, both the State and West submitted proposed jury 

instructions. West submitted a complete set of instructions plus verdict forms. Neither party 

proposed a unanimity instruction. The trial court discussed jury instructions with counsel. 

Defense counsel did not orally request a unanimity instruction or express concern about the 

absence of a unanimity instruction. 

The trial court decided on a set of instructions that would be given to the jury. The 

court's instructions were nearly identical to the instructions that West proposed. No unanimity 

instruction was included in the jury instructions. West did not object to the failure to give a 

unanimity instruction. 

The jury convicted West on one first degree child rape count regarding R W but acquitted 

him on the other first degree child rape count. The jury convicted West of both second degree 

child rape counts regarding KM. 

Sentencing 

At sentencing, the trial court imposed a community custody condition requiring that West 

"not enter into a romantic/sexual relationship" without the prior approval of his community 

corrections officer (CCO) and his therapist. Clerk's Papers at 202. 

The court imposed mandatory LFOs, including a $200 criminal filing fee. The judgment 

and sentence included a provision that the LFOs would bear interest from the date of the 

judgment until they were paid in full. The court found West indigent for purposes of appeal. 
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West appeals his convictions and the imposition of the criminal filing fee and interest on 

LFOs. 

ANALYSIS 

A. UNANIMITY INSTRUCTION 

West argues that his convictions violate his constitutional right to a unanimous jury 

verdict because there were multiple acts that could have supported them, but the jury was not 

given a unanimity instruction and the State did not elect which act supported which rape charge. 

We decline to consider the issue because West invited the error by proposing a set of jury 

instructions that did not include a unanimity instruction. 

l. Legal Principles 

Under article I, section 21 of the Washington Constitution, criminal defendants have a 

right to a unanimous jury verdict. State v. Rodriquez, 187 Wn. App. 922,936,352 P.3d 200 

(2015); see generally State v. Petrich, 101 Wn.2d 566, 569-70, 683 P.2d 173, abrogated by State 

v. Kitchen, 110 Wn. 2d 403, 405-06, 756 P.2d 105 (1988). Generally, in cases where there is 

evidence of multiple acts that could support the crime charged, either the State must elect which 

act the jury should consider in its deliberations or the trial court must instruct the jury to 

unanimously agree on a specific criminal act. Rodriquez, 187 Wn. App. at 936. The failure to 

do either can be constitutional error if it is possible that some jurors relied on one act and some 

on another act, rendering that verdict not unanimous. Id. 

However, election by the State or a unanimity instruction is required "only when the 

State presents evidence of several distinct criminal acts." State v. McNearney, 193 Wn. App. 

136, 141,373 P.3d 265 (2016). Neither election nor a unanimity instruction is needed if the 
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defendant engages in multiple acts that form a single continuing course of criminal conduct. 

Rodriquez, 187 Wn. App. at 936. 

2. Invited Error 

Without conceding that a unanimity instruction was required here, the State argues that 

West invited any error regarding the lack of a unanimity instruction because he did not request a 

unanimity instruction and did not object to the absence of a unanimity instruction. We agree. 

The invited error doctrine precludes a defendant from setting up an error at trial and then 

challenging that error on appeal. In re Pers. Restraint o/Coggin, 182 Wn.2d 115, 119,340 P.3d 

810 (2014). This doctrine bars a defendant's challenge even when the alleged error involves 

constitutional rights. State v. Mullen, 186 W n. App. 321, 326, 345 P .3d 26 (2015). A defendant 

invites an error ifhe or she affirmatively assented to the error, materially contributed to it, or 

benefitted from it. State v. Momah, 167 W n.2d 140, 154, 217 P .3d 321 (2009). 

The invited error doctrine clearly applies when a defendant proposes an instruction and 

then on appeal attempts to challenge the giving of that instruction. Coggin, 182 Wn.2d at 119. 

This rule also applies when the challenged error is the failure to give an instruction and the 

defendant submits a complete set of proposed jury instructions that do not include that 

instruction. In this situation, the defendant has "materially contributed" to the error by not 

including the instruction in his or her proposed instructions and not objecting to the absence of a 

unanimity instruction. 

Here, West invited the error he now raises because the jury instructions he proposed did 

not include a unanimity instruction and he did not object to the absence of a unanimity 

instruction. Through these actions, West essentially represented to the trial court that the set of 

instructions he proposed was a proper statement of the law. Therefore, we hold that the invited 
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error doctrine prohibits West from challenging on appeal the trial court's failure to give a 

unanimity instruction. 

B. SAG CLAIMS 

In his SAG, West asserts that (1) his right to a fair trial by an impartial jury was violated 

because a prospective juror's comments about sex offenders tainted the jury panel and an 

unidentified juror expressed concern about the case because she was a mother, and (2) the trial 

court violated the appearance of fairness doctrine by chastising defense counsel during voir dire. 

We disagree. 

1. Prospective Juror's Comments about Sex Offenders 

West appears to assert that his right to a fair trial by an impartial jury was violated 

because juror 58 said in the jury assembly room during jury selection that he had worked with 

sex offenders and implied that West looked like a sex offender. We disagree. 

Article I, section 22, of the Washington Constitution and the Sixth Amendment to the 

United States Constitution guarantee a right to a fair trial with an impartial jury. State v. Strange, 

188 Wn. App. 679,685,354 P.3d 917 (2015). Comments ofa potential juror during voir dire 

can taint an entire jury panel under specific circumstances. See Mach v. Stewart, 137 F .3d 630, 

633 (9th Cir. 1997) (discussed in Strange, 188 Wn. App. at 685-87). When determining whether 

a potential juror's statements taint the venire panel and thus violate a defendant's right to an 

impartial jury, courts have considered a number of factors, including the expertise of the 

potential juror in relation to the statement, the number of statements or the amount of times a 

statement is repeated, the certainty of the statement, and the nature or relation of the statement to 

the crimes charged. Mach, 137 F.3d at 633; Strange, 188 Wn. App. at 684-87. 
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However, here there was no evidence that any juror other than juror 9 (who did not sit on 

the jury) heard juror 58's comments. West argues that an unknown female juror heard the 

conversation between juror 58 and juror 9 and could have been on the panel because she was 

never identified. But juror 9 stated that this juror gave no indication that she heard juror 58's 

comments. The trial court attempted to find this unknown juror through individual voir dire, but 

was unable to determine her identity or whether or not she actually heard juror 58's statements. 

Further, the trial court performed additional individual voir dire and crafted general 

questions for all the potential jurors. When the court asked the jurors whether they had heard 

opinions expressed about the case, only Juror 9 raised his hand. When the court asked jurors to 

indicate if they would have trouble remaining fair and impartial, no jurors raised their hands. 

West's allegation that the jury panel was tainted by juror 58's comments is based only on 

speculation. We hold that West's right to a fair trial by an impartial jury was not violated. 

2. Prospective Juror's Comment about Being a Mother 

West references the comment from an unidentified juror that the case would be hard for 

her because she was the mother of children. He apparently asserts this juror should have been 

identified and removed from the jury. We disagree. 

To uphold a defendant's constitutional right to a trial by an impartial jury, a trial court 

will excuse a juror for cause if the juror's views would "preclude or substantially hinder the juror 

in the performance of his or her duties in accordance with the trial court's instructions and the 

jurors' oath." State v. Lawler, 194 Wn. App. 275,281,374 P. 3d 278 (2016). Ajurorcan be 

challenged for actual bias, which is ''the existence of a state of mind on the part of the juror in 

reference to the action, or to either party, which satisfies the court that the challenged person 

cannot try the issue impartially and without prejudice to the substantial rights of the party 
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challenging." RCW 4.44.170(2). Actual bias must be established by proof. State v. Sassen Van 

Elsloo, 191 Wn.2d 798, 808-09, 425 P.3d 807 (2018). The trial court is in the best position to 

consider the dismissal of a juror. Id. at 806-07. Therefore, a trial court's failure to remove a 

juror for cause is reviewed for abuse of discretion. Lawler, 194 Wn. App. at 282. 

West has failed to show that the unidentified juror was biased. He claims that the juror 

stated that she did not think she could be fair. In fact, the juror stated only that "she would have 

a hard time because she's a mother of children." 2 RP at 372. This statement is equivocal and 

does not demonstrate actual bias. Further, when the trial court later asked all the jurors if they 

were able to remain fair and impartial during the trial, they all agreed they could. 1 Based on the 

statements of this unidentified juror and the trial court's confirmation of the impartial jury, there 

is insufficient evidence to demonstrate "actual bias." 

The record does not show that the unidentified jury was biased or should have been 

removed from the jury pool. Therefore, we hold that West's right to a fair trial by an impartial 

jury was not violated. 

3. Appearance of Fairness 

West argues that the judge violated the appearance of fairness doctrine by chastising 

defense counsel at a sidebar conversation during voir dire. We disagree. 

The Sixth Amendment to the United States Constitution and article I, section 22 of the 

Washington Constitution guarantee that criminal defendants will be tried by an impartial court. 

State v. Solis-Diaz, 187 Wn.2d 535, 539-40, 387 P.3d 703 (2017). "Pursuant to the appearance of 

fairness doctrine, a judicial proceeding is valid if a reasonably prudent, disinterested observer 

1 In addition, these comments were made by an unidentified juror in the jury assembly room 
during recess of voir dire. There is no evidence that the juror who made this statement actually 
served on the jury panel. 
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would conclude that the parties received a fair, impartial, and neutral hearing." Id. at 540. 

Under this doctrine, a presiding judge must actually be impartial and also appear to be impartial. 

Id. The question is "whether the judge's impartiality might reasonably be questioned." Id. The. 

party asserting a violation has the burden of showing evidence of a judge's actual or potential 

bias. Id. 

West appears to refer to the judge's comments at a sidebar conference during voir dire, 

admonishing defense counsel for asking potential jurors questions that came close to 

indoctrinating the jury on the defense's theory of the case. The judge apologized if this 

admonition was too stern, but concluded that the trial court had done everything possible to give 

West a fair trial and declined to declare a mistrial on that basis. 

West does not explain how the judge's comment during the ruling on the motion for 

mistrial violated the appearance of fairness doctrine. There is no indication that the judge's 

comments affected his decision making or reflected any bias or animosity toward West 

personally. There could be no reasonable question of the judge's impartiality on this basis. 

Therefore, we hold that the judge's comments did not violate the appearance of fairness doctrine. 

C. COMMUNITY CUSTODY CONDITION 

West argues, and the State concedes, that the word "romantic" should be stricken from 

the community custody condition requiring West to obtain his CCO' s and his therapist's prior 

approval before entering a "romantic/sexual relationship." We agree. 

Challenges to community custody conditions may be raised for the first time on appeal. 

State v. Padilla, 190 Wn.2d 672,677,416 P.3d 712 (2018). Community custody conditions that 

are vague are unconstitutional under the Fourteenth Amendment of the United States 

Constitution and article I, section 3 of the Washington Constitution. See State v. Nguyen, 191 
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Wn.2d 671, 678-79, 425 P.3d 847 (2018). The court reviews community custody conditions for 

an abuse of discretion. Id at 678. 

A community custody condition is unconstitutionally vague if it (1) does not sufficiently 

define prohibited conduct so an ordinary person can understand, or (2) it does not provide 

sufficient standards to protect against arbitrary enforcement. Padilla, 190 Wn.2d at 677. We do 

not presume the validity of sentencing conditions. State v. Johnson, 4 Wn. App. 2d 352, 364, 

421 P.3d 969, review denied, 192 Wn.2d 1003 (2018). 

The Supreme Court has held that community custody conditions requiring approval from 

a defendant's CCO for a "dating relationship" are not unconstitutionally vague. Nguyen, 191 

Wn.2d at 683. However, the court in Nguyen contrasted the phrase "significant romantic 

relationship," citing to a federal appeals court's determination that the phrase was 

unconstitutionally vague. U.S. v. Reeves, 591 F .3d 77, 79 (2d Cir. 2010). The court in Nguyen 

noted that the term "romantic" was a "highly subjective qualifier[]." Nguyen, 191 Wn. 2d at 683. 

Nguyen supports the conclusion that the term "romantic relationship" is 

unconstitutionally vague. The fact that the term "romantic" is a "highly subjective qualifier[]," 

id, demonstrates that the term is vague. And the court in Nguyen quoted with approval the 

statement in Reeves that "[w]hat makes a relationship 'romantic' ... can be the subject of 

endless debate that varies across generations, regions, and genders." Id. at 682 ( quoting Reeves, 

591 F.3d at 81). 

We hold that the term "romantic relationship" is unconstitutionally vague and therefore 

that the term "romantic" must be stricken from the challenged community custody condition. 
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D. IMPOSITION OF LFOS 

West argues that we must strike the criminal filing fee and the provision imposing 

interest on nonrestitution LFOs from his judgment and sentence. The State concedes that the 

criminal filing fee should be stricken, but does not address the interest provision. We agree with 

West. 

In 2018, the legislature amended (1) RCW 36.18.020(2)(h), which now prohibits 

imposition of the criminal filing fee on an defendant who is indigent as defined in RCW 

10.101.010(3)(a)-(c); and (2) RCW 10.82.090(1), which now provides that no interest shall 

accrue on nonrestitution legal financial obligations after June 7, 2018 and that all accrued interest 

before that date shall be waived. These amendments apply prospectively to cases pending on 

direct appeal. State v. Ramirez, 191 Wn.2d 732, 749-50, 426 P.3d 714 (2018). 

At West's sentencing, the trial court found West indigent for purposes of appeal. The 

record is unclear if the trial court found West indigent based on the definitions in RCW 

10.101.010(3)(a)-(c), but the State does not oppose striking the criminal filing fee. Therefore, 

we order the trial court to strike the criminal filing fee. 

Regarding the interest provision, RCW 10.82.090(1) expressly provides that all accrued 

interest on nonrestitution LFOs must be waived and that interest no longer shall accrue on those 

LFOs. Here, the court did not order restitution and imposed only nonrestitution LFOs. 

Therefore, we order the trial court to strike the provision imposing interest on the LFOs. 

CONCLUSION 

We affirm West's convictions of first degree child rape and two counts of second degree 

child rape, but we remand for the trial court to strike the word "romantic" from the community 
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custody condition and to strike the $200 criminal filing fee and the provision imposing interest 

on LFOs from the judgment and sentence. 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 

2.06.040, it is so ordered. 

We concur: 

PENNELL, J. 

2 The Honorable Bradley Maxa is a judge on the Court of Appeals, Division Two, sitting in 
Division Three under CAR 2l(a). 
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